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NOTES AND COMMENTS
CHILD MAINTENANCE UNDER THE PROVISIONS
CRIMINAL PROCEDURE,

OF CODE OF

1973 - SOME TRUTHS
Prof. Devinder

Raheja*

Dissolution of marriage with or without initiation of legal proceedings for
dissolution affects the economic interests of dependents, including the children
of the marriage. We undertook a study of the trial court files to examine how far
the law protects the economic interests of the children. It n1"'V be pointed out
that the law specifically pledges to uphold the interests of children and declares
that 'welfare' of the children shall be of paramount consideration.

Average Time spent in recovering Maintenance
Our Record

Consultation

involved

362 case files on Section

125 of the

Code concerning applications for maintenance as well as those for execution of
the award after the order for maintenance had already been passed. Thus, the
average time spent in obtaining an order for maintenance and number of court
appearances made in getting an order of maintenance can easily be indicated. So
also it is possible to find out the average time spent by an awardee in receiving
the actual payment of the award through the execution proceedings. But it is
difficult to find out the actual time spent by an a\?plicant in obtaining an order of
maintenance and also the actual receipt of the ordered amount through execution
in a given case, because an application for execution is filed afresh and does not
contain the record of previous proceedings
between the parties. The actual
average time spent by an applicant cumulatively for obtaining an order and then
for its execution would however be much more than the average that we are
able to record because of the manner in which files are maintained. It may be
mentioned that a mere passing of an order of maintenance
does not ensure
payment of the amount to the awardee, the judgment creditor is expected to
exert further for getting the same executed. Our Record Consultation
further
revealed that concerted efforts towards execution of the order also may not
necessarily guarantee actual payment of the amount, because the liable person
adopts a strategy which enables him to postpone payment or even wash his
hands off from his obligations altogether. In the 362 case files, the resourceless
applicant for maintenance
also had the custody of dependent children in 205
cases, maintenance however was awarded in 67 cases only. In these 67 cases the
total time spent in litigation was on an average 8 years 7 months 4 days. The
period of litigation moreover is not cumulative, if the cumulative period of
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maintenance award and also of execution process is completed, the average time
spent would be much more.
Number of Court appearances
In the 67 cases under study the dependants had to make on an average
14.70 court appearances. Adding the court appearances, for execution proceedings,
the number may be almost twice as much. It may be pointed out that where the
. dependent is staying in another city and has to reach the place where the court
has jurisdiction over the subject matter, he has to incur considerable expenses in
reaching the court. The table given below indicates the time spent and court
appearances made in the 67 cases.
Table I
Time spent and court appearances
made in Iitil!ation
maintenance under Section 125 of the Code.

concerninl!

The cumulative period may make the averal!e time almost double.
Total number of cases

362

No. of cases with children

205

Total No. of children in 205 cases

355

No. of cases with children where maintenance was ordered

67

No. of children for whom maintenance was ordered

135

No. of months spent in litigation in these 67 cases

6910

Average time spent on litigation

103 months4 days Le. 8 Yrs.
7 months
& 4 days

No. of court appearances in 67 cases

989

Average number of court appearances in each case

14.76 times

Amo·unt of Maintenance
In the 362 cases under study, though the existence of children was found
in 205 cases, maintenance was ordered only in 67 cases. Maintenance proceedings
however were instituted by the dependant wife who had the custody of children
and was financially neglected along with the children. Thus the total number of
dependants in the 67 cases where maintenance was ordered are 202 i.e. 67
mothers plus 135 children.
The amount of maintenance ordered to the 202 dependants is regrettably
very low. The amount ordered comes to Rs.123.34 paise per dependant, per
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month. In this age of high inflation the amount even if paid regularly, which
Record Consultation painfully reveals is not paid, is hardly capable of sustaining
a dependant. Our studies reveal, that inspite of the fact that the amount ordered
by the court is very low and insignificant, and also irrespective of the means of
payment of the liable parent, the liable person continuously
ignores his social,
legal and moral obligations. The average amount paid over 6910 months comes
to a mere 0.05 paise per month. This amount we may point out represents
voluntary compliance of the maintenance orders of the court.

the

Recovery of Maintenance amount through execution.
Our Record Consultation reveals out of the 205 applications
award was passed only in 67 cases. Even in these the practice

for maintenance
reveals that the

obligor is generally inimical and hostile towards the dependents. The dependent
therefore has to either smoulder with the grievance of securing a mere paper
right or else he was to get ready for the fresh hattle. Indeed, execution processes
involve fresh strategies, concerted efforts, expenses and heart-burning.
But even after execution proceedings, our Record Consultation
points out
that the amount recovered was meagre - dependants could receive after years of
struggle an amount of Rs.233 and 56 paise.

Non-payment even after Execution Proceedings
Inspite of the maintenance order and execution proceedings, the amount of
. arrears our Record Consultation
shows remained unpaid. Almost l/3rd of the
amount of arrears could be recovered through the execution proceedings
while
the other 2/3rd remained unpaid inspite of the execution proceedings.
The
Record Consultation
thus falsifies the popular assumption
that the execution
proceedings lead to compliance of the orders and decrees of the court. In view of
the non-compliance of the order of the court the dependent is left with no other
alternative than to forego the claim. The claim for the realisation of which the
dependent
was made to incur heavy expenses. Out of the 67 cases where
maintenance
orders were passed by to seek compliance of the orders execution
proceedings had to be undertaken in some of them. Out of these cases in seven
cases execution proceedings were withdrawn. The reasons and circumstances
of
Such withdrawal according to the records are:
(1)

Execution proceedings
for the payment of Rs. 14,700 was dismissed in
default, though the dependent had spent 11 months involving 6 court
appearances so as to recover the arrears of maintenance orders.

(2)

Execution proceedings were dismissed because of compromise.
due or compromised however, was not mentioned.

(3)

In the course of execution proceedings,
for attachment

of the property

The amount

the dependent had sought warrants
because the amount of Rs.2625 as the
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arrears of maintenance
had not been paid. The amount of the award was
Rs.100 per month for the wife and Rs.75 per month for the child. The
execution proceedings had consumed 90 months i.e. 7 years and 6 months.
The dependent had made 14 court appearances and yet without compliance
of the maintenance order the proceedings had to be dismissed in default.
(4)

Execution application did not reveal the amount
relevant factors and was dismissed in default.

of the award and other

(5)

Execution application
for the· recovery of Rs.16,640 were dismissed in
default. Though there were 43 court appearances
and 84 months i.e. 7
precious years were spent for the recovery of the amount.

(6)

The amount
The amount
proceedings,

(7)

The record showed 18-19 applications of the wife requesting the court to
issue precepts. The execution proceedings were spread over 84 months i.e.
full 7 years and the dependent was obliged to take rounds of the court for
not less than 58 times. The applicant had sought warrants for the recovery
of Rs.9200, and hence could not be considered to be just casual towards
the execution proceedings. Yet the proceedings were dismissed in default.

of award for the wife and 2 children was Rs.450 per month.
of Rs.13350 being in arrears, the wife instituted execution
which however were later dismissed.

Arrest preferred rather than payment of the ordered Amount
Often it is not the lack of resources which comes in the way of honouring
the dictates of the law, but it is animosity, aversion and bitterness towards the
estranged or former spouse and equally for his own dependent children in her
custody which moves a husband to elect imprisonment rather than honour his
cultural and legal obligations. Such an attitude of the husband is reflected in his
move when he elects to undergo imprisonment for 112 days when he is required
to pay the arrears of maintenance the amount of which it may be pointed out is
trivial and is also in keeping with the normal practice adopted by the courts.
Though there are husbands who would prefer imprisonment
to payment,
however, the imminent eventuality of imprisonment
does lead to fulfillment of
the dictates of the law. Thus, in one case the judgment-debator
who was ordered
to pay Rs.150 pe,r month to each of his three children, defied the maintenance
order until following execution proceedings he was actually arrested. The father
had to shell out an amount of Rs.21,GOO, the amount of maintenance
accrued
over the years so as to be free from the clutches of the rules which prescribe
imprisonment failing payment of the amount of the maintenance award. Needless
to point out that a father who could manage the payment of Rs.21,600 would
also have the financial capability to pay the meagre amount of Rs.450 per month
for three of his own children. The amount one would readily agree is merely a
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token amount and inadequate to meet the requirements
of even one child let
alone three of them. Out of the 362 cases of maintenance
under the Code, 67
cases were wherein the children were also neglected and the court had passed
maintenance orders in their favour. Some peculiar cases are being referred so as
to pinpoint the unsurmountable
difficulties involved in recovering a ridiculously
low amount of maintenance. Mainten,ance award we may point out, is generally
symbolic and ridiculously insufficient to provide sustenance.
Among the records there is a case of a spouse remarrying
while the
proceedings
for maintenance
were still on. This prejudically
affects the well
being of the dependants but under the existing framework of double standards
of morality, the husband can commit bigamy with impunity. Another case of
gross callousness was the refusal to pay maintenance to a spouse who had paid
all his hospital bills. He also refused to return the amounts spent on hospitalisation
after 71/2 years of litigation.
Number and Classification

of Children

Maintenance proceedings under section 125 of the Code are maintainable
by either of the dependent spouses against the other, by the dependent parent
against the child and even by the children against both or either of the parents.
The cases under examination
however reveal an overwhelming
resort to the
provision by the neglected wife or ex-wife. There are reasons which explain why
the resort to the section is by her and not from the children. It may be p01nted
out, maintenance
under section 125, unlike that under section 488 of the old
code, is payable to the children only during their minority. A maintenance order
spends itself when the dependent child becomes major. For proceedings during
his minority, the action has to be through a guardian. When the children are in
the custody of their mother, she institutes maintenance
proceedings
in the
capacity of a guardian. However, when she is herself dependant she institutes
maintenance proceedings for herself and also for the children in her custody.
In the 362 cases under study, it was only in 205 cases that maintenance
was sought by the wife for herself and also for the children in her custody. Out
of these it was ordered only in 67 cases. Though there were 355 dependent
children, order for maintenance
was passed only for 135 of them. The table
given below indicates the number of children,
Daughters

132
Though
maintenance,

Sons
141

and their sex.

Sex not mentioned

82

Total No. of Children

355

for the advocates of the self seeking parent, the children, their
their well-being may not be worthy of botheration, the society has

a legitimate interest in their well-being. For bringing the plight of such children
to the notice of all concerned the following table depicting their number and sex
is given.

84

Table showin~ number of children in each case and their sex
Children

S.N.

No. of cases

Number of Sex

Daughters

1.

41

10

410

2.

12

20

240

3.

30

IS

30S

4.

8

2S

16S

5.

33

IS

33S

6.

22

IS x 10

220

22S

7.

9

IS

x

20

180

9S

8.

3

IS

x

3D

90

3S

9.

7

2S x 10

70

14S

10.

3

2S x 20

60

6S

11.

1

4S

3D

3D

4S

12.

1

4S x 20

20

4S

13.

7

2 Ch.

14 Ch.

14.

10

1 Ch.

10 Ch.

15.

7

3 Ch.

21 Ch.

16.

2

4 Ch.

8 Ch.

17.

1

5 Ch.

5 Ch.

18.

2

6 Ch.

12 Ch.

19.

6

2 Ch.

12 Ch.

x

132

205

Sons

141
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Full and Final Settlement
Mutually

agreed

amount

of maintenance

in full and final settlement

of all

the claims though has been found to be exploitative of the dependants
in as
much as the husband by offering a very small amount extracts from the wife an
undertaking
that she as well as the children in her custody would have no right
whatsoever to make a claim for maintenance, alimony or a share in the property.
The agreement thus, seals the fate of the dependant in the family property.
Though a son, under the Mitakshara coparcenary gets a right in the ancestral
property by birth, the agreement tends to deprive him of all such entitlements.
The lump sum payment, our experience reveals, is generally not even sufficient
to cover the cost of expenses incurred by the parent of the bride in the marriage
feast, leave aside the expenses of accompanying
dowry without which it has
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almost become impossible

to marry off a daughter.

In view of the fact that the

agreement invariably is exploitative of the dependants, it should not be legally
binding on the parties. Since the agreement tends to deprive not only the wife,
of her financial and equitable claims, but those of the children also. Such
agreements, therefore, are against public policy and the restriction contained in
them should not be binding on the dependant.
However, in as much as the agreements
are the result of out of court
settlements,
these agreements
and their compliance helps both the spouses.
Both the spouses are spared the trauma incidental to the legal proceedings. The
spouses are saved because of the voluntary agreement, the trouble of making
.rounds of the lawyers and court rooms for a good number of years. Moreover, as
the record of honouring maintenance award in an average case is very discouraging
the lump sum payment at least assures the dependants
of some payment,
howsoever small and exploitative it may be. Besides, it does not create hopes of
an adequate amount which at the end of the legal proceedings does not turn out
to be adequate and on top of it remains unpaid.
The 67 cases included

two cases where

maintenance

claims were settled

through mutual agreement. In one such case the husband had a "motor car
company" (perhaps transport company). His income was alleged to be Rs.8000
per month. The husband paid Rs.50.000 in full and final settlement of all the
claims of his wife and daughters. In another case the husband was allegedly
earning Rs.4000 a month. He deposited an amount of Rs.25,OOO for his two
daughters

and Rs.8,OOO for the maintenance

and alimony claims of his wife .

. In comparison to the almost negligible payment of maintenance
amount,
recovered at an exhorbitant rate, after having undertaken
vexatious and nerve
racking proceedings in the court almost for decades" the settlement in the above
two cases appears to be a windfall, received without being made to incur expenses
involved in the expensive long drawn out litigation. However, realistically speaking,
the settled amount is far from being sufficient to stand the daughters for their
upbringing, education and for the marriage expenses. Such eventualities
were
however,
specifically
provided
far by our indigenous
law-givers.
The
Dharamshastras contained detailed provisions and where necessary the payments
were secured by creating a charge over the immovable property of the liable
person.
Needless to point out that there is an urgent need to reform our laws. Most
of the legal systems have reviewed in a big way the law affecting families.
The

Child Support Act, 1991 of United

Kingdom

purports

to make

a

provision
for the 'assessment,
collection
and enforcement'
of periodical
maintenance for children in such eventualities. The amount of maintenance is to
be assessed

as per Schedule

I.
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The paper does not purport to offer solutions to the problems affecting
children of broken homes. The attempt has been made to expose what was lying
buried in the court files, what a wife with a dependent children and what the
dependent
children themselves are made to go through. Their neglect, their
deprivation and the sense of worthlessness
is too appalling and ominous to be
ignored. Yet, the exploitation and deprivation is continuing unabashedly without
the naked truth being brought before the public gaze. It is time that the policy
makers take a leaf from enactments such as the Child Support Act and totally
recast the laws pertaining to maintenance
of the children. Undue delay and
indifference to the cause is likely to produce juveniles born out of despair and
despondency. The nation looks upto the children for a healthy future. The future
health of the country demands that its children be nurtured and cared during
their infancy, and be paid maintenance
according to mathematical
formulaes.
The Schedule I, appended to the Child Support Act provides these formulaes.
The Child Support Officer is to make the assessment following an application to
the Secretary of State by the parent with care of the child. Enforcement
and
collection of the amount, a very onerous and tedious affair has been left to the
Agency of Secretary of State. May we also adopt such measures so as to provide
financial support to the dependants on breakdown of a marriage?
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